Few know their way around the
maze better than atiorney Dona

works through complex project re
issues. The National Hydropower
Clarke’s efforts and dedication by

Kenneth Henwood Award.

By Tom E. Zind

s a point person in the hydroelec-

Atric industry’s struggle with

thorny project relicensing and
dam decommissioning issues, attorney
| Don Clarke is a good carfhdate for an
| industry “Medal of Honor.
| Recently serving as chief legal coun-
| sel for the licensee in the important
Edwards Dam relicensing and decom-
‘ missioning case in Maine, Clarke has
had to play a form of hardball that goes
a little against his grain. But, like a sol-
| dier who does what’s necessary to save
others, Clarke has acted to ultimately
support the industry’s interests in what
could be characterized as a life or death
struggle with federal regulators, envi-
ronmentalists, and others at odds with
the industry.

“After fighting this dam removal bat-
tle that’s been somewhat bloody, I look
forward to a kinder and gentler mode of
operation,” Clarke said, a tinge of hope-
fulness in his voice. “It’s the most

adversarial position I've had to take
with government and the environmental
community. In most other instances,
I’ve been able to work much more
cooperatively.”
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Tom Zind is q contributing writerleditor
fo Hydro Review,
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Playing Fair

Don Clarke received the 1999 Kenneth Hen-
wood Award during the National Hydropower
Association annual conference. In accepting
ﬂ]e award, he explained that he has a “pas-
sion” for accessible, reasonable, and fajr gov-
ernment, and has spent his entire profes-
sional life advocating for such faimess.

Clark has been a hydropower advo-
cate for 25 years as botp a Federal
Energ).f Regulatory Commission (FERC)
and private practice attorney. This adyo-
;:acy ha!s helped eam him What amounts
0 an industry Meda] of Honor: the

g Guide |ndus’rry
Maze

ional Hydropower Assgci
T;;;o;emem Heqwood Award, :
The award, given since [9gq
named for a distinguished hydrq engi.
neer and project developer who died
a tragic accident, and recognizeg thoge
who have demonstrated dedicatigy 10
the industry’s interests.
Clarke’s dedication has been amply
demonstrated in the Edwards Dam case
An attorney with the Washington, D.C_.
Jaw firm of Wilkinson, Barker, Knyyer |
& Quinn, L.L.P., Clarke has challengeg \
FERC’s decommissioning authomy on
behalf of the dam owner, Edwards Map. ‘.
ufacturing Company. \

“] was fortunate to be in a position (g
represent a client who was prepared to
take the issue on and challenge FER('s
authority and that of other agencies,”
Clarke said. “It placed me in an adver.
sarial posture with FERC, but there are
times when that is appropriate. For the
industry, this is one of largest issues that
needs to be resolved.”

That issue, and the larger one of
working to ensure hydropower’s fair
treatment in the regulatory arena, has
been a central part of Clarke’s career,
and undoubtedly one of the chief rea-
sons NHA selected him for the indus-
try’s highest award.

atiop:,

v iy

|

\
B
\

A History with Hydro

In his career with FERC from 1974 o
1989, Clarke was especially active in
the licensing area. After eight years asa
staff trial attorney, Clarke became
deputy assistant general counsel for
hydroelectric licensing. From 1986
through 1989, he served as senior legal
advisor to Commissioners C.M. Naeve
and Martha Hesse. In that role, he pro-
vided legal input on regulatory issues
relating to hydropower licensing and
other areas, and assisted in Congres-
sional and intergovernmental relations.
Moving into private practice in 198
With Wilkinson, Barker, Knauer &
Quinn, Clarke took his FERC exper”




ence and knowledge and put
it to work helping clients navigate the

federal regulatory process. Clients have

included utilities, municipalities, irriga-
tion districts, developers, consultants,
investors, and others involved in electric
generating projects.

Although his private practice work
frequently has put him at odds with
FERC, Clarke said his decision to leave
government didn’t stem from disen-
| chantment with its policy stance on

hydropower. “My move didn’t relate to

any disagreement with FERC; it was
just that I was anxious to have a differ-
ent challenge,” he said. “I had a splen-

did experience as a civil servant.”

Clarke also has contributed to the
hydro industry through other involve-
ments and activities. In addition to serv-
ing as NHA's general counsel, Clarke
represents the Northwest Hydroelectric

Association’s interests with Congress,

FERC, and other federal agencies. He
also is executive director of the U.S.
International Council for Hydropower
Development. In that capacity, he has
worked to promote development and
support of U.S.-backed international
hydro PFUJ'GCIS» particularly those in
developing countries.

The Fighter’s Roots

Clarke’s most visible role in recent years
has been serving as an advocate for the
U.S. hydropower industry in the broad
debate over dam licensing and removal,
In presenting the award to Clarke at
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involves heated
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govern ment
agencies and
euvironmemalists, has
endeavor.

Born and raised in the Seattle ar‘ei,z:
Clarke said he gained an ca{ly apprecin_
tion of hydropower’s role m_the;pal ?
stream of American life. Family 11viugt
vacations inevitably includ_ef:_l stopsﬁ
many of the numerous Pac1i1c North-
west hydro projects built in the 1950s.

“] didn’t grow up loving hyc.lro, l?u[ T
did grow up with a respect for it as inte-
gral to the func-
tioning and pros-
perity of our so-
ciety,” he said in
accepting the
award. “Tt was part
of the mainstream
and, ironically, it
would seem that
I've spent 25 years
trying to keep it in
the mainstream.”

Clarke’s first ex-
posure to the world
of hydropower and
government regu-
lation came in
1972, when as a

college student he

been a virtuous

worked as a Congressional intern for
Washington State Senator Warren Mag-
nuson. A year later, he landed a summer
mternship as a law clerk in the Federa]
Power Commission (the predecessor to
EERC). After completing his educa-
tion—a bachelor of artg degree from
Stanford University in 1971 and a law
nell University |

1974—Clarke joined FERC a;S;tystal;f

degree from Cor

trial attorney,

somel

“| got a summer law clerk
position in something called
the hydroelectric licensing
section of the General
Counsel’s office—little did I
know how that temporary
assignment would turn into

my life’s work.”
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Government, Hydro Views Megh
rong peliever in the fund
value of hydropower, C]arka May g
even stronger beliefs in the e
responsive government, especially When,

it comes to regulation.

«In my 15 years at FERC—years .
service I am very proud of and wouldn,
trade for the world—I developed 3 p,
sion for accessible, reasonable, and ;.
gnvemmcntfaA pa.ssmn that, notwi
standing my periodic bouts of sarcagm ;
retain to this day,” Clarke said in E'CCE'[)‘L
ing the award. .

In their dealings with the hydr,
industry in recent years, Clarke sajq
federal regulatory agencies have S‘Taye&
from his notion of how good govery.
ment should act. The Edwards Dap,
case offers convineing evidence of that

slide, Clarke said.
In that case, FERC turned down tpe

dam owner’s relicensing application
and ordered the dam’s removai
Although Clarke ultimately was able to
negotiate a settle-
ment that relieved
his client of the
responsibility of
paying to remove
the dam, FERC
denied a motion by
NHA to vacate its
order. As a result,
precedent now ex-
ists for FERC to
order a dam’s re-
moval, making no
provision for com-
pensating the
owner, Clarke said.
“The primary is-
sue is whether the
- commission has the
authority to tell people they must remove
dams and do so at their own expense.”
Clarke said. “Although the case was set
tled and the legal action was stopped, the
15sue 1s waiting for another day.”

A Pledge To Persevere

Although Clarke predicts the issue ulti-
mately will have to be resolved in Con-
gress, he believes the battle for the
hearts and minds of the government and

A st am““tal




1o environmental Opponengs o,

ithin it : £ al in represeny;, kg,
ents WIth8 o his main goal bl N g
are elem d voci Jropower inferests hag beey, . oy
hydro. there ar { to be 0pPOSES Tt hydr €N g 1y
ss role will  hydro: s need L0 P !
r's role wi

ote 4 reasoned dialogue,
s ; fi

] 5 se view

the public over hydropowe whos

‘ Prg,
5 > publ “In my work with the ik
erhaps force 3 ) let the | o sOVer,

.ontinue to be waged, perhap o5 the  erously t€ hy(lr-apuwcr I've wanted to be reasonap|e, gy
‘Ll]” e botpian e Impb'vnlm stake. noeding that sntal down= 1 fair, and I will continyg to Cligy)
d! hie canpesddicisec 10 0 mortlf :i‘rcs‘ While "T some cnviroﬂﬂlm [:V’l'llillcd anc

e i il % ac wledges ut s s :

S fashion, he ackno

and reasoned fashion,

son’t witho! . i has to -all
i ' the isn't witl <aid it has o overal
not be possible. If that's the sides, Clarke said tives and its OVEL

that may id he's up to the task. S he of alterna -nment regu
SO EIE L 1d reduce, in ligh is view, BOVELL 0 eom a

“Environmental gm”.?.‘q “:;upunjon of value. [0 hl[chif}’ moved IﬂWJ]{)powcr,
& Heags S car 5 have sted i’ f hy
if not eliminate, a signi L N Ors D ation © : {

s iects,” Clarke said. valua intently
existing hydro projects, Ci]-‘onmemﬂ[ balanced 5 1::»|d to listen more

’ e r sted
“Although the overall Ln:sive]}’ anti- choosing 1ns
: aggre

movement is not so agg

that they be that.™ he sajg, v, Shapg
it’s fair to say that in recent Year, Ing
federal government has not ., o the
ularly hospitable to lhc‘h-ydr() : u:hc
The pendulum has traditiony, el
back and fO'Tilh‘ a”dligm Some g
ederal decision-makers now g,
g s e el
is1ons ONn en al trade. o
S pleased to degzlizc from the environmen?:] 2?;&
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government sgemmgly Tunning rough,
shod over the industry and overstepp'm
its bounds is one of (_jlarke's main ¢
cerns. The buregucrauc maze of req tape
is shown in its worst light the
hydropower debate, he said,

“One of the big issues SUTroundiy

relicensing revolves around the Authorj
held not only by FERC, but othe, state
and federal resource agencies, ang the
extent to which they must take into
account the economic impact of their
recommendations and decisions» Clarke
said. “The politics of the issue are such
that every agency wants authority, S0
you can end up with 20 agencies with
authority over your project. It should he
our goal to have reasonable, workab|
government regulatory programs.”

In addition to working closely with
NHA and clients on the dam removal
issue, Clarke also has played an instru-
mental role in the introduction of ney
legislation. Five years of work in the
licensing and regulatory reform arena
culminated in the introduction of legis-
lation this year to amend the Federal
Power Act, Clarke said. His work with
information boct L aand Fhe MorthwestHytg

Bt g electric Association has helped advance
that issue, he said.
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International Work

In addition tq working to advance the
efforts of the U.S. hydropower indus-

A~ 1Y, Clarke has devoted his time and

S i}ls t? Promoting hydropower ir;te;—

Tationally. As e cutive director of the

SVTMANDEAU ASSOCIATEs (NS s
ENVIRONMENTAL ¢ g

NS uL -~ tiona] Development, Clarke assists in
oA A AN TS :nar.ke{ assessments and project oppor-
H (603) 470.5 SC 803) 8522005 kléntltyédennfication in emerging mar
S- He works with foreign govern-
CIRCLE 349 ON READE, MHLOTEIET S
R SERVICE caRp Mments, federa] agencies, and the
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The work, Clarke said, giv i
welcome break from the see%ni:gs!j?légda
less task of having to justify the overﬂl-l
advanmges‘of hydropower in the U .S

Under his direction, the council leas
providcd policy input in Brazil Pak-
istan, India, Guatemala, and Ec:.lador
among others, “It’s satisfying to go im(;
some of these countries that are in dire
need of gcnelrating capacity and to find
them receptive to what I think are the

?;gife; all of these levels of govern-
» Decause water is inhe; -
lrovers:_al; it's so essential tor??f:al);rfg T:o
prosperity,”
hoftdllhough the future promises to
t many more challenges for the
mdl}stry and himself, Clarke said he’s
hoping for more reasonable and ratio-
nal debate as it relates to relicensing
and decommissioning. Few issues lend
themselves as well to the fundamental
concepts involved in field he was

trained in, he said.
“I've always believed that the practice
of law is basically an exercise in intelli-
gent common sense, and I still insist that
it is,” he said. “I’'m the kind of person
who basically likes to get things done,
so I look forward to continuing my
work as a reasonable spokesman for the
industry. I see extremes on both sides of
the equation in this issue, but you have
to be willing to march in and try to get
everyone toward the middle.” =

overriding benefits of hydropower gen-
eralim:h” he said. “I find that in many
emerging markets, decision-makers are
more willing to make intelligent trade-
offs when it comes to hydropower—
something I’ve spent my entire career
trying tc:‘ encourage people to do in this
country.

Clarke’s numerous activities revoly-
ing around electrical industry regula-
tion have made him a popular guest
speaker. He regularly addresses energy
industry, bar association, and inter-
national conferences. He also has
authored a number of articles on the
subject, one of the most recent being
“Relicensing Hydropower: The Many
Faces of Competition™ published in the
Fall 1996 issue of Natural Resources &
Environment.

When he’s not working, Clarke
enjoys playing the piano, cooking,
painting, traveling, and studying foreign |
languages, including German, Italian,
and, most recently, Spanish.

Getting Goose Bumps

Being selected the 1999 recipient of the
Henwood Award was a pleasant sur-
prise, Clarke said. It’s especially mean-
ingful because he knew Ken Henwood.
“In the past when the award has been
given it’s often given me goose bumps,
because it’s an awareness that the whole
industry is recognizing one selected per-
son in the field,” he said. “Having the
industry recognize and comment on my
work has been the high point of my pro-
fessional life.”

The award, he said, has given him the
opportunity {0 reflect on the wisdom, Of HiGH EFFICIENCY - EXCELLENT OPERATIONAL RELIABILITY
luck, of his career choice, and sez:ved to
reaffirm his dedication to working on \‘, L
the industry’s behalf. ] u nﬂ ET
“The beauty of the hy_dropower in- bk -
dustry is that the Kinds of issues you get 12933CS}:HN ed&é“?::%]%})m[? SOK 6T
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