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NOTICE OF OPPORTUNITY FOR PUBLIC COMMENT
AND INFORMATIONAL ITEM

DRAFT MEMORANDUM OF UNDERSTANDING BETWEEN
THE FEDERAL ENERGY REGULATORY COMMISSION AND
THE CALIFORNIA STATE WATER RESOURCES CONTROL BOARD
CONCERNING COORDINATION OF PRE-APPLICATION ACTIVITES FOR
NON-FEDERAL HYDROPOWER PROPOSALS IN CALIFORNIA

NOTICE IS HEREBY GIVEN THAT the State Water Resources Control Board (State Water
Board) will accept comments on a draft memorandum of understanding (MOU) between the
Federal Energy Regulatory Commission (Commission) and the State Water Board regarding
coordination of pre-application activities associated with proposed non-federal hydropower
projects in California. The draft MOU can be found online at:
http://www.waterboards.ca.gov/waterrights/water_issues/programs/water_quality_cert/

SUBMISSION OF WRITTEN COMMENTS

In order to be fully considered, all written comments on the draft MOU must be received by the
State Water Board by NOON (12:00 p.m.) on July 8, 2013. Persons submitting comments are
encouraged to do so electronically via email to: tvallejo@waterboards.ca.gov, with a subject of
“‘Comments on FERC/SWRCB Draft MOU.” Written comments may also be mailed to:

Tammy Vallejo
State Water Resources Control Board — Division of Water Rights
Water Quality Certification Program
P.0O. Box 2000
Sacramento, CA 95812-2000

Comments may also be hand delivered to Ms. Vallejo at the following address:

Tammy Vallejo
Division of Water Rights File Room
State Water Resources Control Board
Cal/EPA Headquarters Building
1001 | Street, 2" Floor
Sacramento, CA 95814

Couriers delivering comments must check in with lobby security and have them contact the 2™
Floor File Room at (916) 341-5300.

Fauicin Marrus, cHairR | THOMAS HOWARD, EXECUTIVE DIRECTOR

1001 | Streat, Sacramento, CA 95814 | Mathng Address P.O. Box 100. Sacramento, Ca 95812-0100 | www.waterboards ca gov




INFORMATIONAL ITEM

State Water Board staff intends to present information related to the draft MOU to the State
Water Board on July 23, 2013, at the regular State Water Board meeting. At the meeting,
interested persons may provide oral statements regarding the draft MOU. To ensure a
productive and efficient meeting in which all persons have an opportunity to participate, oral
presentations may be time-limited. Interested persons are encouraged to submit written
comments as early as possible to allow for thorough staff analysis, and in accordance with the
deadline and procedure described above in the Submission of Written Comments section.

For information on making presentations before the State Water Board, go to:
http://www.waterboards.ca.gov/board_info/meetings/board_presentations.shtml. Questions
regarding the meeting may be directed to Ms. Tammy Vallejo (916) 322-8469.

BACKGROUND

The Commission is responsible for issuing licenses for non-federal hydropower projects. The
State Water Board is responsible for issuing water quality certifications for these hydropower
projects with conditions necessary to ensure compliance with the Clean Water Act and
appropriate requirements of State law. The water quality certification conditions become
conditions of the Commission’s license once issued.

The State Water Board and Commission prepared the draft MOU to coordinate procedures and
schedules for pre-application activities associated with each agency’s role in the licensing of
hydropower projects. Pre-application activities include consultation, environmental scoping,
study planning, and submittal of and commenting on the applicant’s preliminary licensing
proposal. Post-filing activities, including development of a joint environmental document
between the two agencies is not the focus of this draft MOU.

The State Water Board will continue to work with the Commission to look for additional
processes or opportunities to enhance coordination and improve the timelines associated with
issuance of water quality certifications and their respective licenses. As noted in the draft MOU,
the Commission and State Water Board will attempt to identify a pilot project for development of
a joint environmental document that can meet the Commission’s and State Water Board'’s
needs.

ADDITIONAL INFORMATION

Please direct technical questions about this notice to Erin Ragazzi, Water Quality Certification
Program Manager, at (916) 322-9634 or by email at enragazzi@waterboards.ca.gov, and legal
questions to David Rose, Staff Counsel, at (916) 341-5196 or by email at
drose@waterboards.ca.gov.

If you would like to receive future emails regarding the issuance of water quality certifications for
Commission hydropower projects, please subscribe to the “Water Rights Water Quality
Certification” , onlir
http://www.waterboards.ca.gov/resources/email_subscriptions/swrcb_subscribe.shtml

JUN 102013

| Date
Water Quality Certification Program Manager
Division of Water Rights




DRAFT

MEMORANDUM OF UNDERSTANDING BETWEEN
THE FEDERAL ENERGY REGULATORY COMMISSION
AND THE CALIFORNIA STATE WATER RESOURCES CONTROL BOARD
CONCERNING COORDINATION OF PRE-APPLICATION ACTIVITIES FOR
NON-FEDERAL HYDROPOWER PROPOSALS IN CALIFORNIA

Draft released for public comment on June 10, 2013.
Comments due by 12:00 PM (Noon) on July 8, 2013 to:

Tammy Vallejo
State Water Resources Control Board — Division of Water Rights
Water Quality Certification Program
P.O. Box 2000
Sacramento, CA 95812-2000
or
By email to: tvallejo@waterboards.ca.gov

I. Purpose

This Memorandum of Understanding (MOU) establishes the principles that the staffs of the
Federal Energy Regulatory Commission (Commission) and the State Water Resources Control
Board of California (State Water Board) will adhere to in the coordination of Pre-Application
Activities associated with proposed non-federal hydropower projects® in California. Pre-
Application Activities include consultation, environmental scoping?, study planning, and
submittal of and commenting on the applicant’s preliminary licensing proposal.

The purpose of this MOU is to coordinate the procedures and schedules prior to the
Commission’s review of hydropower license applications and the State Water Board’s review of
water quality certification applications as each pertains to the Commission’s authorization of
non-federal hydropower projects in California. The goal is to coordinate these pre-application
activities, ultimately leading, to the extent possible, to issuance of environmental documents
that satisfy the legal requirements of National Environmental Policy Act (NEPA) and California
Environmental Quality Act (CEQA) and otherwise meet the Commission’s and the State Water
Board’s needs.

For projects where the State Water Board is the CEQA lead agency, within 90 days of when
review in anticipation of certification is deemed to have been initiated (Cal. Code Regs., tit. 23,
83833.1, subd. (b)(2) , the State Water Board will initiate consultation with the applicant to
develop a three-party MOU (between the applicant, consultant, and the State Water Board) for
development of the CEQA document.

! This MOU is focused on traditional hydropower projects, including pumped storage projects, and does
not pertain to offshore non-federal hydrokinetic projects.

% Prior to action on a proposed hydropower project, the Commission must prepare an environmental
document according to the provisions of the National Environmental Policy Act of 1969 (42 U.S.C. § 4321
et seq.). Likewise, prior to action on a request for water quality certification pursuant to Section 401 of
the Clean Water Act (33 U.S.C § 1341), the State Water Board must ensure compliance with the
California Environmental Quality Act (Cal. Pub. Resources Code, § 21000 et seq.).
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The State Water Board recognizes that the Integrated Licensing Process (ILP) (18 C.F.R.
Part 5) is the Commission’s default process.® However, as appropriate, this MOU will also
pertain to the Commission’s Traditional Licensing Process (TLP) (18 C.F.R. Parts 4, 16) and
Alternative Licensing Process (ALP) [18 C.F.R. 84.34(i)].

. Commitments of the Commission and the State Water Board
The Commission and the State Water Board agree as follows:
Regulatory Deadlines

1. For proceedings under the ILP (18 C.F.R. Part 5), the Commission and the State Water
Board will adhere to the regulatory deadlines specified in the Commission’s ILP
regulations. In the case of a proceeding under the TLP or ALP, the Commission and the
State Water Board will develop a mutually agreeable schedule.

2. If necessary, the Commission and the State Water Board will attempt to resolve conflicts
regarding the ILP, TLP, or ALP deadlines at the staff level. If a rescheduling agreement
cannot be reached at this level, staff will seek to resolve the issue at a higher level within
their respective agencies.

Pre-Application Filing Activities Under the ILP

1. The State Water Board will participate in the Commission’s environmental scoping
process.

a. At the scoping meeting(s) (Box 4) or as part of its comments on the
Commission’s Scoping Document 1 (Box 5), the State Water Board will provide
its process milestones, consistent with its regulations and this MOU, to the
Commission for inclusion in the ILP Process Plan.

b. As part of the scoping meeting(s) (Box 4), the State Water Board and
Commission will discuss and attempt to reach consensus on the proposed
geographic scope of studies. If either agency thinks that the proposed project’s
scope needs to be modified after the scoping meeting(s) (Box 4), the
Commission and State Water Board will discuss and attempt to reach consensus
on the proposed scope modification. If there is no consensus on the project’s
scope of effects, then each agency will proceed using its own geographic scope
of studies.

2. For projects where the State Water Board is lead agency for purposes of CEQA, the
State Water Board and the Commission will consult with the goal of conducting the
Commission’s NEPA scoping meeting as a joint scoping meeting to comply with the
requirements of both 18 C.F.R. § 5.8 of the Commission’s regulations and the CEQA
Guidelines (Cal. Code Regs., title 14, § 15000 et seq) (Boxes 3-5).

The Commission and the State Water Board will agree on a location and time for any
joint scoping meetings for both NEPA and CEQA, consistent with the Commission’s
regulations (18 C.F.R. 8 5.8(b)(3)(viii)) (Box 4) and the CEQA Guidelines.

% The process steps of the ILP are depicted in a flow chart included in this MOU as Attachment A. Each
process step described in this MOU is identified by a box number in the chart.
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3. The Commission and the State Water Board agree to actively participate in study plan
development (18 C.F.R. 88 5.9 — 5.13) (Boxes 5-10). The State Water Board will, to the
extent possible, identify studies and information necessary for water quality certification
(Box 5).

a. As a part of the study plan meeting(s) (Box 7), the Commission and the State Water
Board will discuss their respective study requests and attempt to reach consensus
on studies that meet the needs of the Commission for issuance of a license and the
State Water Board for issuance of water quality certification.

b. Inits comments on the proposed study plan (Box 8), the State Water Board will
note what studies it anticipates will be needed for issuance of water quality
certification.

c. The Commission will consider in its Study Plan Determination any study that is
necessary to ensure that the environmental document(s) for the project meets the
needs of the Commission for issuance of the license and the State Water Board for
issuance of water quality certification (Box 10).

d. The Commission and the State Water Board recognize that, if the Commission’s
Study Plan Determination excludes or modifies any study or studies identified by
the State Water Board as necessary for water quality certification, including any
studies necessary for CEQA compliance, the State Water Board may independently
require additional study or studies. The State Water Board will make every attempt
to request studies and information as early in the licensing process as possible.
However, participation in this MOU will not affect the State Water Board'’s authority
to require any study or information it later determines to be necessary for issuance
of water quality certification.

e. Within 35 days of the Commission’s Study Plan Determination (Box 10), the State
Water Board may issue a letter notifying the applicant what additional studies the
State Water Board anticipates will be necessary for issuance of water quality
certification.

4. In its comments on the Preliminary Licensing Proposal (or Draft License Application)
(Box 17), the State Water Board will, to the extent possible, make clear to the applicant
any specific environmental analyses needed for issuance of water quality certification
and that should be included in the Final License Application (Box 18).

5. Prior to the start of the Post-Filing Activity portion of the ILP (prior to Box 18), the
Commission and the State Water Board will discuss the needs of their respective
agencies related to the Commission’s issuance of the license and the State Water
Board’s issuance of water quality certification. With respect to the development of
environmental documents, this discussion should include the types of alternatives that
the Commission may consider in the environmental documents, as well as what
analyses, data, or information are expected to be necessary to complete the
environmental documents. To the extent possible, the State Water Board will present to
the Commission alternatives and analyses that it has determined are necessary for
issuance of water quality certification.
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Post-Application Filing Activities Under the ILP

1.

On a case-specific basis, the Commission and the State Water Board will attempt to
identify projects where a single, cooperative environmental document can be issued that
satisfies, to the extent possible, the legal requirements of NEPA and CEQA, and
otherwise meets the Commission’s and the State Water Board’s needs. If such
project(s) are identified, the Commission and the State Water Board will develop a case-
specific letter of understanding that outlines the cooperative post-application filing
procedures and schedules.

While the focus of this MOU is on Pre-Application Activities, to the extent that
information is available, the State Water Board will provide comments and preliminary
terms and conditions in response to the Commission’s Notice of Ready for
Environmental Analysis (Box 21).

Baseline

Pursuant to the Commission’s policy and California case law, the current state of the
environment, with the existing project facilities, is the baseline condition against which the
proposed action and all alternatives in the environmental document(s) will be compared for
purposes of NEPA and CEQA. The State Water Board’s water quality certification authority,
however, extends to project-related impacts to water quality notwithstanding whether those
impacts are due to existing conditions.

Communication

1.

Within 10 days of the filing with the Commission of a Pre-Application Document for a
project in California, the Commission and the State Water Board agree to designate
points-of-contact to facilitate effective communication.

The State Water Board will notify the Commission within 30 days of receiving an
application for water quality certification. This is consistent with the appliction
notification requirements in California Code of Regulatons, title 23, section 3835.

The Commission and the State Water Board will each identify staff as the designated
points of contact (in Communication #1 above) who will register online at
http://www.ferc.gov/esubscribenow.htm to be notified via e-mail of new filings and
issuances related to the project.

On a semi-annual basis, the Commission and the State Water Board will exchange
information regarding: (1) the number of water quality certification and license
applications for California hydropower projects pending before the State Water Board
and the Commission, respectively; (2) the dates by which the State Water Board needs
to act on requests for water quality certification; (3) the projected dates for a final
decision on the merits of water quality certification for each project; and (4) the
processing status of both the water quality certification and license applications.
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Funding

Each agency is responsible for securing sufficient appropriations and imposing and
collecting any fees necessary to carry out its responsibilities under this MOU.

Il. Term and Applicability of the MOU
This MOU shall take effect on the date of the last approving signature specified in IV below.
Within 30 days of execution of the MOU, Commission and State Water Board staffs will
meet to discuss how the MOU provisions relate to upcoming and existing projects. Either
party may withdraw from the MOU with 60 days notice to the other.
Neither participation in nor withdrawal from this MOU shall create an independent basis for
the Commission to deem the State Water Board to have waived its Clean Water Act section
401 (33 U.S.C. § 1341) water quality certification authority.

V. Signatories

Federal Energy Regulatory Commission by:

Date:

Jeff C. Wright
Director
Office of Energy Projects

California State Water Resources Control Board by:

Date:

Thomas Howard
Executive Director
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