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Draft Interagency Agreement on FERC-USACE Concurrent and Coordinated 

Processes 

Overview 

The Department of Energy (DOE) estimates that there is a potential for 12 gigawatts of new hydropower 

in the U.S. by adding power at non-powered dams1  Assessments from DOE and the United States Army 

Corps of Engineers (USACE) agree that at least 6 gigawatts of that potential exists at USACE facilities.2 

Adding power at USACE non-powered dams involves completing three regulatory processes:  the 

Federal Energy Regulatory Commission (FERC) licensing process; the USACE 408 process (a technical 

review of hydropower development proposals and granting permission to modify a dam) and the USACE 

Regulatory 404 process (impacts to waters of the U.S. pursuant to Section 404 of the Clean Water Act). 

All three of these processes require project proposal identification, information gathering, and 

environmental and engineering analyses to support a licensing, permitting, or regulatory decision.  

In 2011, FERC and USACE revised an Interagency MOU that describes the agencies’ intent to coordinate 

their regulatory responsibilities for authorizing hydropower generation at non-powered USACE dams.  

The MOU identifies that “the signatory agencies will develop more specific guidance to ensure that the 

Corps’ review is undertaken concurrently with the Commission’s licensing and NEPA processes to the 

maximum extent practicable.”  

Based on the MOU, and experience with developers sharing concern over the redundancy of the 

licensing and permitting processes, DOE and Oak Ridge National Laboratories (ORNL) facilitated a dialog 

to engage FERC hydro licensing and dam safety staff and USACE 408 and USACE Regulatory 404 staff to 

find ways to undertake FERC’s and USACE’s permitting3 reviews in a more coordinated manner. This 

effort has involved a series of interviews with FERC, USACE, and developers with case experience, 

followed by joint workshops and webinars with FERC, USACE, DOE, and a facilitation team of ORNL staff 

supported by Kearns & West. This document is the result of this effort and outlines how better 

coordination between the FERC and USACE permitting efforts can increase efficiency and decrease 

process time. 

                                                           
1 National Hydropower Asset Assessment Program, Non-Powered Dam Resource Assessment can be found here. 
2 Hydropower Resource Assessment at Non-Powered USACE Sites can be found here.  
3 The term “permit” or “permitting” is used throughout the document to describe the three concurrent processes 
recognizing that the FERC process results in a license, the USACE 408 process results in an approval letter to modify 
the dam and the USACE Regulatory process results in a permit.  
 

http://www.ferc.gov/legal/mou/mou-usace.pdf
http://nhaap.ornl.gov/content/non-powered-dam-potential
http://www.hydro.org/wp-content/uploads/2014/01/Army-Corps-NPD-Assessment.pdf
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Concurrent and Coordinated Processes Overview 

Below are two flow charts showing how the concurrent and coordinated processes can be conducted, 

should the developer choose to do so. It should be noted that none of these potential improvements 

would require a rulemaking or legislative action. Option A achieves concurrent timing for issuance of the 

FERC license, the 408 decision and the 404 permit as close together as possible. To achieve this requires 

the developer to provide detailed design and engineering information (100% of project design 

addressing dam safety, life safety, environment and operations information for  USACE 408) and a 

USACE Regulatory 404 permit application, at the same time as the FERC license application is filed. 

Option B is coordinated with shared information and advancement of all three processes, but license 

issuance is achieved first followed by  USACE 408 and USACE Regulatory 404 decisions at a reasonable 

time thereafter. These options are further described throughout this document. 

This document reflects a commitment by both FERC and USACE to coordinate information and 

regulatory needs for each of the three processes, to work with the developer, relevant agencies and 

others to achieve an efficient, concurrent or coordinated set of processes. It entails increased 

coordination throughout each of the steps in the process by both FERC and USACE and better aligning 

the USACE 408 and USACE Regulatory 404 processes, which have their own timeframes, with the 

timeframes in the FERC licensing process.  .  This alignment can only occur if the developer provides 

more detailed information earlier in the process than typically occurs now.  
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Potential Tradeoffs of Conducting the Coordinated Processes 

While each agency’s respective processes remain unchanged, it should be noted that tradeoffs may 

need to be made in order to better coordinate the permitting efforts and reduce timeframes.  An 

example of this is how agencies and prospective developers are encouraged to interact and provide 

information earlier and more often at certain points in the regulatory processes. This can represent an 

earlier commitment of effort and resources, with a greater investment in project planning and design at 

an earlier stage, especially with regard to the hydraulic impacts, geotechnical design, construction 

means and methods, and future operations. However, such investment can be advantageous in allowing 

for early identification of design conflicts, improved communication among and with review agencies, 

and more comprehensive review and comment relative to each permit process.  It may also facilitate the 

agencies having the necessary information to render a permit decision sooner 

Benefits of Conducting Coordinated Processes  

Conducting FERC and USACE review processes in a coordinated manner should: 

 Reduce the Overall License/Permit Application Review Time. While each process has unique 

circumstances, conducting processes in a coordinated manner can potentially reduce the 

combined licensing/permitting review time relative to the status quo.  

 Increase Efficiencies. The FERC and USACE processes have often occurred in sequence:  first the 

FERC licensing process is completed, and then the USACE 408 and Regulatory 404 processes are 

completed. At times, conducting these processes sequentially has resulted in multiple iterations 

of the project proposal and associated engineering design, and duplicative information 

gathering and environmental analyses.  Developer engagement and improved coordination with 

both agencies up front and throughout could reduce these inefficiencies by helping to better 

define the project and associated impacts, including refining the engineering design and other 

important attributes early, and determining and conducting a single set of studies acceptable to 

both agencies. 

 Result in a Single NEPA Environmental Document, Supplemented, as needed. The proposed 

approach for coordinated processes includes FERC conducting its NEPA environmental review in 

cooperation with USACE in those cases where FERC and the USACE have signed a Letter of 

Understanding (LOU) to establish USACE’s status as a NEPA cooperating agency for the 

preparation of an Environmental Assessment (EA) or Environmental Impact Statement (EIS).  

Even in cases where there is no LOU, FERC and USACE can follow the proposed approach for 

coordinated processes and USACE can prepare supplemental information to the FERC NEPA 

document to support the USACE 408 and Regulatory 404 review processes, if needed. 
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Option A: Description of the Steps in Conducting the Processes in a Concurrent Manner  

Below is a description of Option A: concurrent (i.e., at about the same time) license, 408, and 404 

decisions.  

The approach could be applied to FERC’s Traditional or Integrated Licensing Processes (TLP or ILP).  

Under the Alternative Licensing Process (ALP), developers and stakeholders tailor the pre-filing 

consultation process to the circumstances of each case; therefore, this document does not directly 

address the ALP.  However, the approach described here for the TLP and ILP could be applied to the ALP 

to accomplish the same goals; those using the ALP are encouraged to use these concepts as guidance.  

Step 1: Post-Permit/Pre-NOI and Preliminary Application Document (PAD) 

 

In Step 1, the developer engages both FERC and USACE 408 and USACE Regulatory 404 staff.  FERC staff 

is available to clarify the FERC licensing requirements. USACE 408 and USACE Regulatory 404 staff can 

outline what information is required for each process to facilitate a coordinated FERC-USACE process. 

The developer should coordinate directly with USACE 408 staff to informally explore initial designs and 

obtain preliminary or conceptual feedback on how design options could impact existing congressionally 

authorized purposes and mission areas at the dam, including operations and maintenance.  (It is 

important to note that USACE suggests an estimated 60 to 100% design for critical components that 

could impact USACE infrastructure or operations should be included in Step 7 below, the final FERC 

license application.) The developer should also work with USACE Regulatory 404 to the extent that 

impacts to waters of the U.S., as regulated under Section 404, are known or could potentially occur.  

Step 2: Notice of Intent (NOI)/PAD  

 

The applicant files a Notice of Intent (NOI) and Preliminary Application Document (PAD) with FERC, 

which includes a description of the proposed project, a compilation of existing information on 

potentially impacted resources, and a proposed list of studies to be conducted for the application. 

Under the proposed approach, in addition to what the FERC regulations require to be included in the 

NOI and PAD for the licensing process, the developer should include the information and proposed 
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studies needed for USACE 408, such as a 10% engineering design, or as otherwise specified during Step 1 

by USACE and USACE Regulatory 404 such as a delineation of waters of the U.S., including wetlands that 

would be potentially impacted by any aspect of construction (e.g., construction, staging, access roads, 

borrow pits, etc.).  

For the licensing process, as required by the 18 C.F.R. § 5.6(d), the PAD must identify the preliminary 

issues and studies list for each resource area, and address the following: 

 Issues pertaining to the identified resources; 

 Potential studies and information gathering requirements;  

 Relevant federal, state or tribal waterway plans; 

 Relevant resource management plans. 

Resource areas listed include: 

 Existing environment and resource impacts (based on existing, relevant and reasonably available 

information); 

 Geology, topography, and soils (descriptions and maps); 

 Water resources (quality and quantity); 

 Fish and aquatic resources (description and impacts); 

 Wildlife and botanical resources including invasive species; 

 Description of floodplains, wetlands, riparian and littoral habitat; 

 Rare, threatened and endangered species; 

 Recreation and land use; 

 Aesthetic resources; 

 Cultural resources; 

 Tribal resources; 

 Description of river basin and sub-basin information. 

USACE 408 implementation guidance (Engineering Circular 1165-2-216) clarifies USACE 408 information 

needs and is attached as Appendix A, and may be periodically updated or superseded.  

USACE 408 and USACE Regulatory 404 staff will  review the PAD and provide comments on information 

and study needs, project design, and other aspects important for USACE 408 and USACE Regulatory 404 

processes if such information has not previously been provided to the developer.   
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Step 3: Initial Consultation or Scoping Meeting 

  

Under the TLP, the developer schedules and conducts a joint agency/public meeting (joint meeting) 

inviting all pertinent agencies, including USACE 408 and USACE Regulatory 404 staff, Indian tribes, and 

members of the public to explain the developer’s proposal and its potential environmental impact, 

review the PAD, and discuss the data to be obtained and studies to be conducted. The developer can 

also request a pre-application meeting with FERC, USACE 408 and USACE Regulatory 404 staff.   

Under the ILP, FERC schedules and conducts a public scoping meeting. FERC staff will contact USACE 408 

and Regulatory 404 staff to coordinate scheduling the agency scoping meeting. These meetings will 

include a discussion of the studies that need to be conducted to inform the draft and final license 

application and will be publicly noticed for the specific project.  

The first scoping meeting must be held within 30 days after the issuance of a notice commencing the ILP 

and in the case of a TLP, the first joint meeting must be held no earlier than 30 days from, and no later 

than 60 days after, the Commission’s approval of a request to use the TLP. USACE 408 and USACE 

Regulatory 404 staff will participate in the joint or public scoping meeting, as applicable.  

For both the TLP and ILP, in response to FERC’s notice soliciting cooperating agencies,4 USACE 408 and 

USACE Regulatory 404 staff will coordinate to determine if USACE should be a cooperating agency 

during the development of the appropriate environmental review document in accordance with NEPA 

unless USACE determines they cannot as outlined in 40 CFR 1501.6(c) or if they disagree with any FERC-

imposed communication requirements that may conflict with USACE processes and interactions with the 

developer.  If it is determined that USACE should be a cooperating agency, USACE 408 and Regulatory 

404 staff will identify the scope of their involvement.  USACE Regulatory 404 participation should be 

scaled to reflect the type of Regulatory permit likely required. For instance, if the activity that is subject 

to Section 404 jurisdiction qualifies for a general permit, NEPA has already been completed for the 

authorization of that activity and USACE Regulatory will be substantially less involved in the 

development of the environmental document than if the project requires an individual permit. 

                                                           
4 Under the ILP, the solicitation for cooperating agencies is usually made in the notice commencing the ILP.  For the 
TLP, the solicitation is usually made in the notice of license application tendered for filing with the Commission, 
which is typically issued within 14 days of the filing of a license application. 
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USACE 408 staff will work with the developer on necessary instruments to enable site access, affirm 

boundary requirements for the project and provide right of entry to the project for further information 

gathering and design purposes. 

Step 4: Study Plan Development 

 

For TLP’s, the FERC TLP process on determining studies is followed (See 18 C.F.R. 4.38(b)(5) and (6) and 

4.38(c), including: 

 the filing of study requests by licensing participants, including the USACE; and 

 the referral of any unresolved disputes over the studies among the agencies including the 

USACE, tribes, and applicant with the Commission for resolution. 

For ILP’s, the FERC ILP process on study plan development is followed (See 18 C.F.R. §§ 5.9 and 5.11-

5.13), including: 

 the filing of study requests by licensing participants, including the USACE; 

 the filing of a proposed study plan by the developer; 

 holding a meeting by the developer to clarify the proposed study plan and attempt to resolve 

any outstanding issues with respect to the proposed study plan; 

 filing comments on the proposed study plan by participants; 

 filing revised study plan by the developer based on the participant comments; and 

 rendering FERC staff’s study plan determination. In the FERC letter issued on its study plan 

determination, it will note that the determination is not intended, in any way, to limit the 

USACE’s and other agency’s proper exercise of its independent statutory authorities to require 

additional studies.  

In the TLP, if USACE determines in its review of a developer’s study proposal that there is not adequate 

information gathering for USACE 408 or USACE Regulatory 404 purposes and there is a dispute between 

USACE and the developer on the need for the additional information, USACE may ask the Office of 

Energy Projects (OEP) Director to resolve the dispute pursuant to 18 C.F.R. § 4.38(b)(6.). USACE may also 

directly provide a letter to the developer and file with FERC what additional study information is needed 

for USACE 408 and USACE Regulatory 404 purposes. 
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For the ILP, if USACE 408 and/or USACE Regulatory 404 staff determine in their reviews of the FERC 

study determination that the required studies do not adequately address USACE 408 or USACE 

Regulatory 404 information needs, then USACE may request that the dispute be referred to a panel 

pursuant to 18 C.F.R. § 5.14. USACE may also directly provide a letter to the developer and file with FERC 

what additional study information is needed for USACE 408 and USACE Regulatory 404 purposes. 

Step 5: Studies/Application Preparation  

 

In the case of a TLP, the developer conducts studies and then includes its findings in a draft license 

application.  The developer must also include a response to any agency or Indian tribe request for 

studies in the draft license application. A resource agency or Indian tribe will have 90 days to provide 

written comments.  If the written comments indicate a substantive disagreement with the conclusions 

of a project’s anticipated resource impacts or with the proposed mitigation measures, the potential 

applicant must hold a joint meeting with the disagreeing entity and other agencies with similar interests 

and expertise to attempt to reach agreement. If USACE has made study requests the developer will also 

address these requests in the draft license application. 

In the case of an ILP, the developer conducts studies required by the Study Plan Determination and, 

after one year, issues an Initial Study Report (ISR). Within 15 days of ISR filing, the developer holds a 

meeting with the licensing participants, including USACE, to discuss the ISR, review the study findings, 

and explore what modifications to the study plan are needed. (Note: Further information on the 

purpose of the ISR is available on FERC’s website.) 

Within 15 days of the ISR meeting, the developer files a meeting summary which describes 

modifications to ongoing studies or new studies. Once the meeting summary is filed, USACE 408 and 

USACE Regulatory 404 staff and stakeholders have 30 days to file a disagreement with the summary and 

suggest modifications to the ISR. If a disagreement is filed, the Office of Energy Projects (OEP) Director 

resolves it and amends the approved study plan, as appropriate. USACE, under its own authorities, may 

also directly notify the developer of studies/information the agency will need to conduct its 

review/analyses. No later than two years after FERC’s approval of the study plan and schedule, the 

developer files an updated study report, which describes the developer’s overall progress in 

implementing the study plan and schedule and the data collected. The report must also include any 

modifications to ongoing studies or new studies proposed by the developer. 
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Step 6: FERC Draft License Application and USACE Review 

 

Under the TLP, the developer prepares a draft license application and under the ILP, the developer 

prepares a Preliminary Licensing Proposal for review by the licensing participants.  The draft license 

application and Preliminary Licensing Proposal must contain all information required in 18 CFR 4.38(c)(4) 

and 18 CFR § 5.18, respectively.   

The USACE Regulatory Program does not have an official “draft permit application” submittal and review 

process, but the developer can and should discuss permit application considerations with the Regulatory 

404 staff prior to submittal of an application if there are questions, especially as it pertains to avoiding, 

minimizing, and compensating for impacts to aquatic resources. During this time, if they have not 

already done so, the developer should consider delineating all aquatic resources proposed for impact 

(e.g. construction, staging, borrow pits, etc.) and submit a request to the USACE Regulatory program for 

a jurisdictional determination.  This could also occur in Step 5. 

USACE 408 also reviews the draft license application or Preliminary Licensing Proposal for USACE 408 
purposes and provides feedback to both FERC and the developer. The developer and USACE 408 should 
also review what is needed to provide 60-100% design information in Step 7. All components related to 
overall dam safety or life safety during construction or operation should have a high level of design 
analysis and plan development to show conformance with applicable USACE design criteria and/or FERC 
standards (the more stringent applies), including but not limited to geotechnical analysis, cofferdam 
design, emergency flow cut off components, powerhouse structural stability, and hydraulic analysis of 
construction and ultimate powerhouse operations.  The level of research and effort toward design of 
these critical components is such that the design of these features is unlikely to significantly change as 
the project proceeds.  When combined with less important ancillary features to be designed at a later 
point, the overall completeness of the plans and specifications is roughly 60% or greater. 

 

 

 

 

 

 

http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&sid=3dfa5b8f443e9a07b33c15714090e399&rgn=div8&view=text&node=18:1.0.1.2.10.0.20.11&idno=18
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Step 7: FERC License Application, 408 Information and 404 Permit Application  

 

The developer prepares and submits a final license application, as well as the following information for 

USACE 408 purposes, and for the 404 permit application: 

 FERC’s Exhibit F; 

 Detailed Engineering Technical Analysis (ETA); 

 Identification and plans to address potential project operation impacts; 

 Identification and plans to address other USACE federal project impacts (e.g., safety, navigation, 

etc., if applicable); 

 FERC’s Exhibit G (Although not required by FERC regulations, USACE 408 staff suggests including 

real estate plans5 and ways to address impacts). 

 A 408 application which will include 60% to 100% design on USACE federal project components, 

and other key topics identified (e.g., dam safety, life safety, operations, environment, 

recreation, real estate) for the project.    

 A 404 permit application with appropriate drawings, (e.g. 8x11, black and white reproducible 

drawings showing aquatic resource boundaries and impacts – not engineering specs)  

The developer submits to FERC and USACE design documents, plans, project specifications, and 

supporting design documents.  These documents should be organized and prepared so that they can be 

used for both FERC license and USACE’s 408 requirements/reviews. The developer must furnish the 

USACE 408 and FERC a schedule for the submission of all design documents, the plans and 

specifications, and various other critical documents for the project. The developer schedules meetings 

with all parties to address comments and other issues during the design process. 

The developer also submits the Section 404 application to USACE Regulatory staff with a copy to FERC. 

The Section 404 application must include a clear delineation of jurisdictional aquatic resources proposed 

for impact, location of all regulated impacts (e.g., fill associated with construction, access roads, borrow 

                                                           
5Per Engineering Circular 1165-2-216 (Appendix A), real estate plans include a comprehensive identification of 
properties affected (both temporary and permanent) outside of federal property and/or the FERC project 
boundary in order to fully assess impacts, including lands required for construction access, fill/spoil areas, 
transmission lines, lay-down yards, etc. 
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pits, staging, dredging, etc.), and include statements fully supporting avoidance, minimization, and 

compensatory mitigation of impacts to jurisdictional waters of the U.S.  

It is also important to note that the information FERC needs to complete its review may not be sufficient 

for USACE Regulatory 404 purposes.  For instance, prior to USACE Regulatory 404 rendering a permit 

decision, the developer must provide a final compensatory mitigation plan.   

During this step, with 60-100% engineering design and other documents such as Water Control Manuals, 

Operations and Maintenance Manuals, or Hazardous Energy Control Plans or program updates, the 

USACE District 408 team briefs the Division and Headquarters on the 408 components of the project. 

Any information needs or topics of interest related to 408 from the Division or Headquarters are then 

shared with the developer and FERC for future refinement of the project to address USACE 408 needs. 

Along with USACE 408, FERC will review and provide comments on all design documents, plans, project 

specifications, and supporting design documents.  Depending on the complexity of the project, FERC 

may require a Board of Consultants (BOC) to provide an independent review by a panel of experts.  In 

addition, FERC normally requires a Potential Failure Mode Analysis (PFMA) at the 60% design level. 

In order to complete site investigations for the design of the project features, FERC will require the 

developer to enter into an agreement with USACE 408 to coordinate its plans for site access and 

activities on USACE lands.  

Once the 60% - 100% design is complete, which is only required for critical components that could 

impact USACE 408 infrastructure or operations, the USACE District 408 staff coordinates the Agency 

Technical Review (ATR) and the developer coordinates the Independent External Peer Review (IEPR). 

Step 8: FERC NEPA Document, 408 Process, and USACE 404 Application, Notice 

 

FERC issues its NEPA document based on its record of information for the project, including the final 

license application and any information subsequently filed by the licensing participants, including USACE 

408 and USACE Regulatory 404 staff.  The document will either be an EA or EIS as determined by FERC 

based on the project record of information. Through the FERC process, any required consultations, such 

as those under Section 7 of the Endangered Species Act and Section 106 of the National Historic 

Preservation Act, will be completed. FERC public notices the environmental document and provides an 

opportunity for public comment. 
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For the USACE 408, USACE will review the 408 application to determine if there are any potential 

impacts to congressionally authorized purposes or mission areas associated with the dam. USACE 

District 408 staff prepares any additional supplemental information needed for the FERC NEPA 

document and submits the 408 Draft Decision Document to the Division and then to Headquarters for 

review. The USACE Division office will take 60-90 days to review the District’s recommendation and then 

make a recommendation to USACE Headquarters.  USACE Headquarters will take no more than 30 days 

to review the Division recommendation and issue a determination on the proposed project unless 

additional time is warranted.  

For the USACE 404, if the activity requires a standard individual permit, the developer must submit a 

complete application and USACE Regulatory issues a public notice, soliciting comment on the proposal. 

Step 9: USACE Feedback on FERC NEPA Document, 408 and 404 Progress 

 

If USACE is a cooperating agency, USACE 408 and USACE Regulatory 404 staff provides feedback to FERC 

staff on the NEPA document prior to its issuance, as specified in the LOU, including any comments on 

the environmental alternatives analysis as it relates to Regulatory 404 needs, areas related to 408 

needs, as well as any other additional needs/topics to be addressed, as appropriate.  

If USACE is not a cooperating agency, USACE 408 and USACE Regulatory 404 staff would provide similar 

feedback on the record during the comment period following the issuance of the NEPA document. Also, 

USACE 408 and/or Regulatory 404 staff may also meet with the developer; however, if USACE is a 

cooperating agency, then to the extent specified in the LOU with FERC staff, USACE staff should not 

discuss the contents of the draft, internal working NEPA document (unpublished), or any internal 

discussions they may have had with FERC staff regarding the draft, internal working document. 

USACE 408 and Regulatory 404 begin to prepare any supplemental environmental information to 

comply with 408 or Section 404(b)(1) Guidelines and its public interest review, if necessary, to include in 

or supplement the FERC NEPA document. USACE Regulatory will have 404 documentation completed, to 

the extent possible, prior to the 408 decision.  No USACE Regulatory 404 permit will be issued before the 

USACE 408 determination. 
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Step 10: FERC Licensing Decision, USACE 408 Decision, USACE 404 Permit 

 

FERC makes the licensing decision.  If approved, USACE issues its 408 approval decision and then 

subsequently grants the 404 permit, along with supplemental NEPA information, as appropriate. USACE 

408 issues a letter indicating approval or denial and the basis for decision, and, if approved, USACE 

Regulatory 404 grants a permit to the developer with copies to FERC.  If FERC issues the license, and 

USACE 408 decision and USACE Regulatory 404 permits are granted then Steps 11 – 14 follow. 

Step 11: Post-Licensing   

 

The developer must commence construction of the project works within two years from the issuance 

date of the license and must complete construction of the project within five years from the date of the 

issuance date of the license articles.   Within 90 days from the issuance date of the license, the 

developer must furnish the USACE 408 and FERC a schedule for the submission of all final design 

documents, the plans and specifications, and various other critical documents for the project as required 

by the license.   To the extent required by the license, various documents (e.g., Quality Control 

Inspection Plans, Surveillance and Monitoring Plan, and Emergency Action plan) must be developed and 

submitted for review prior to FERC’s Construction Authorization. 

USACE 408, FERC, and the developer will also coordinate on both USACE 408 and FERC dam safety needs 

and further design requirements. It is intended that all documents will be reviewed concurrently by 

FERC and USACE 408.  The developer schedules meetings with all parties to address comments and 

other issues during the post-license, post-408 decision process. 

The developer will also submit to USACE 408 staff, with a copy to FERC, a Regulating Plan (or Operating 

Plan) describing powerhouse operations and noting restrictions needed to protect primary USACE 

federal interests.  
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Step 12: Construction Authorization 

 

Once all preconstruction requirements have been satisfied and FERC receives USACE written approval 

for construction, FERC then authorizes construction of the project.  

If not previously established, a Memorandum of Agreement between the developer and USACE 408 is 

required prior to the start of construction to finalize terms of site access, bonding, site restoration, 

safety, security, emergency actions, and other subjects, as appropriate. 

Step 13: Construction 

 

The developer constructs the project coordinating with FERC, USACE 408 staff, and USACE Regulatory 

404 staff, as appropriate. The developer must review and approve contractor-design features 

(cofferdams, deep excavation, etc.) and submit copies to FERC and USACE.  Various documents (Quality 

Control and Inspection Reports, Surveillance and Monitoring Reports, design modifications, etc.) are 

submitted during construction for both FERC and USACE review. On-site inspections are performed by 

both FERC and USACE. 

Within 90 days of completion of construction of the authorized facilities, the developer must file for 

FERC approval exhibits A, F, and G describing and showing the project facilities as built. 

Prior to the start of operation, the developer must develop a Memorandum of Agreement between the 

developer and USACE (408) describing the detailed operation of the powerhouse. In addition, the 

developer must develop an Emergency Operating Plan. Once FERC approves both plans then the 

developer may commence operation. 
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Step 14: Operations / Permit Compliance 

 

The developer then operates the project and provides reports to FERC and USACE as appropriate. FERC 

performs annual inspections of the licensed project features. Also, FERC requires a Part 12D initial 

independent consultant’s inspection that must be completed and the report is filed no later than five 

years from the date of first commercial operation or the date on which the powerhouse is subject to 

normal water levels, whichever comes first. 

 

Option B: Description of the Steps in Conducting the Processes in a Coordinated Manner  

Below is a description of a potential approach for conducting the FERC licensing and USACE 408 and 

USACE Regulatory 404 processes in a coordinated manner. Steps 1 through 6 are the same and, 

therefore, are not repeated below.  

Step 7: FERC License Application  

 

The developer prepares and submits a final license application, as well as the following information for 

USACE 408 purposes: 

 FERC’s Exhibit F; 

 Preliminary Engineering Technical Analysis (ETA); 

 Identification and plans to address potential operations impacts; 

 Identification and plans to address other USACE federal project impacts (e.g., safety, navigation, 

etc., if applicable); 

 FERC’s Exhibit G (Although not required by FERC regulations, USACE 408 staff suggests including 

real estate plans and ways to address impacts). 

During this step, with 30% engineering design and other documents, the USACE District 408 team briefs 

the Division and Headquarters on the 408 components of the project. Any information needs or topics 
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of interest related to 408 from the Division or Headquarters are then shared with the developer and 

FERC for future refinement of the project to address USACE 408 needs. 

Step 8: FERC NEPA Document and USACE 404 Application, Notice 

 

FERC issues its NEPA document based on its record of information for the project, including the final 

license application and any information subsequently filed by the licensing participants, including USACE 

408 and USACE Regulatory 404 staff.  The document will either be an EA or EIS as determined by FERC 

based on the project record of information. Through the FERC process, any required consultations, such 

as those under Section 7 of the Endangered Species Act and Section 106 of the National Historic 

Preservation Act, will be completed. FERC public notices the environmental document and provides an 

opportunity for public comment. 

The developer also submits the Section 404 application to USACE Regulatory with a copy to FERC. The 

Section 404 application must include a clear delineation of jurisdictional aquatic resources proposed for 

impact, location of all regulated impacts (e.g., fill associated with construction, access roads, borrow 

pits, staging, dredging, etc.), and include statements fully supporting avoidance, minimization, and 

compensatory mitigation of impacts to jurisdictional waters of the U.S.  It is also important to note that 

the information FERC needs to complete its review may not be sufficient for USACE Regulatory 404 

purposes.  For instance, prior to USACE Regulatory 404 rendering a permit decision, the developer must 

provide a final compensatory mitigation plan.   

For the USACE Regulatory 404, if the activity requires a standard individual 404 permit, USACE 

Regulatory issues a public notice, soliciting comment on the proposal. 

Step 9: USACE Feedback on FERC NEPA Document, 404 Progress 

 

If USACE is a cooperating agency, USACE 408 and USACE Regulatory 404 staff provides feedback to FERC 

staff on the NEPA document prior to its issuance, as specified in the LOU, including any comments on 

the environmental alternatives analysis as it relates to 404 needs, areas related to 408 needs, as well as 

any other additional needs/topics to be addressed, as appropriate.  
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If USACE is not a cooperating agency, USACE 408 and USACE Regulatory 404 staff would provide similar 

feedback on the record during the comment period following the issuance of the NEPA document. Also, 

USACE 408 and/or USACE Regulatory 404 staff may also meet with the developer; however, if USACE is a 

cooperating agency, then to the extent specified in the LOU with FERC staff, USACE staff should not 

discuss the contents of the draft, internal working NEPA document, or any internal discussions they may 

have had with FERC staff regarding the draft, internal working document. 

USACE 408 and USACE Regulatory 404 should begin to prepare any supplemental environmental 

information to comply with Section 408 or 404(b)(1) Guidelines, respectively, and its public interest 

review, if necessary, to include in or supplement the FERC NEPA document. USACE Regulatory 404 will 

have documentation completed, to the extent possible, prior to the USACE 408 decision.  No USACE 

Regulatory 404 permit will be issued before the USACE 408 determination. 

Step 10: FERC Licensing Decision 

 

FERC makes the licensing decision.  If FERC issues the license, then Steps 11 – 14 follow. 

Step 11: Post-Licensing /Dam Safety 

 

The developer must commence construction of the project works within two years from the issuance 

date of the license and must complete construction of the project within five years from the date of the 

issuance date of the license articles.   Within 90 days from the issuance date of the license, the 

developer must furnish the USACE 408 and FERC with a schedule for the submission of all design 

documents, the plans and specifications, and various other critical documents for the project.   The 

License’s standard articles for a project at a USACE 408 dam list the various requirements, documents, 

and plans that must be submitted for USACE 408 and FERC review and/or approval. 
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USACE 408, FERC, and the developer also coordinate on both USACE 408 and FERC dam safety needs. 

The developer submits to FERC and USACE design documents, plans, project specifications, and 

supporting design documents.  These documents should be organized and prepared so that they can be 

used for both FERC and USACE’s 408 requirements/reviews.  It is intended that all documents will be 

reviewed concurrently by FERC and USACE.  The developer schedules meetings with all parties to 

address comments and other issues during the post-license process. 

FERC may require a Board of Consultants (BOC) to provide an independent review by a panel of experts, 

depending on the complexity of the project.  In addition, FERC normally requires a Potential Failure 

Mode Analysis (PFMA) at the 60% design level. 

A standard article in a FERC license for a project at a USACE dam requires the developer to enter into an 

agreement with USACE to coordinate its plans for site access and activities on USACE lands. Also, USACE 

requires Design and Construction plans which include a list of outstanding topics to be addressed for the 

408 application. The developer then submits a USACE 408 application which will include a minimum of 

60% design for the project.   USACE will review the 408 application to determine if there are any 

potential impacts to congressionally authorized purposes or mission areas associated with the dam. 

For the 408 process, the developer and USACE staff then coordinate development of the proposed 

project through to 100% design on USACE federal project components, and other key topics identified 

(e.g., dam safety, life safety, operations, environment, recreation, real estate). 

The developer will also submit to USACE 408 staff, with a copy to FERC, a Regulating Plan (or Operating 

Plan) describing powerhouse operations and noting restrictions needed to protect primary USACE 

federal interests.  

USACE District 408 staff briefs both the Division and Headquarters staff at the 60% design and 100% 

design levels. Feedback on 408 from the Division and Headquarters at the 60% design level are shared 

with the developer and FERC so the topics can be addressed in the final 100% design. 

Once the 100% design is complete, which is only required for critical components that could impact 

USACE 408 infrastructure or operations, the USACE District 408 staff coordinates the Agency Technical 

Review (ATR) and the developer coordinates the Independent External Peer Review (IEPR). Once the 

reviews are complete, the USACE District 408 staff prepares any additional supplemental information 

needed for the FERC NEPA document and submits the 408 Draft Decision Document to the Division and 

then Headquarters for review. The USACE Division office will take 60-90 days to review the District’s 

recommendation and then make a recommendation to USACE Headquarters.  USACE Headquarters will 

take no more than 30 days to review the Division recommendation and issue a determination on the 

proposed project unless additional time is warranted. 
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Step 12: USACE 408 and 404/FERC Decisions 

 

If approved, USACE issues its 408 approval decision and then subsequently grants the 404 permit, along 

with supplemental NEPA information, as appropriate. USACE 408 issues a letter indicating approval or 

denial and the basis for decision, and, if approved, USACE Regulatory 404 staff grants a permit to the 

developer with copies to FERC.  

Once all preconstruction requirements have been satisfied and FERC receives USACE written approval 

for construction, FERC then authorizes construction of the project.  

If not previously established, a Memorandum of Agreement between the developer and USACE 408 is 

required prior to the start of construction to finalize terms of site access, bonding, site restoration, 

safety, security, emergency actions, and other subjects, as appropriate. 

Step 13: Construction 

 

The developer constructs the project coordinating with FERC, USACE 408 staff, and USACE Regulatory 

404 staff, as appropriate. The developer must review and approve contractor-design features 

(cofferdams, deep excavation, etc.) and submit copies to FERC and USACE.  Various documents (Quality 

Control and Inspection Reports, Surveillance and Monitoring Report, design modifications, etc.) are 

submitted during construction for both FERC and USACE review. On-site inspections are performed by 

both FERC and USACE. 

Within 90 days of completion of construction of the authorized facilities, the developer must file for 

FERC approval exhibits A, F, and G describing and showing the project facilities as built. 

Prior to the start of operations, the developer must develop a Memorandum of Agreement between the 

developer and USACE (408) describing the detailed operation of the powerhouse. In addition, the 

developer must develop an Emergency Operating Plan. Once FERC approves both plans then the 

developer may commence operations. 
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Step 14: Operations / Permit Compliance 

 

The developer then operates the project and provides reports to FERC and USACE as appropriate. FERC 

performs annual inspections of the licensed project features. Also, FERC requires a Part 12D initial 

independent consultant’s inspection that must be completed and the report is filed no later than five 

years from the date of first commercial operation or the date on which the powerhouse is subject to 

normal water levels, whichever comes first. 

Conclusion for Options A and B 

The FERC/USACE 408/USACE Regulatory 404 improved coordinated efforts as described in this 

document can reduce redundancies and increase the efficiency of the permitting processes of adding 

hydropower at USACE non-hydropower dams. The agencies look forward to gathering input from 

developers and others to determine the best ways to continue to enhance these efforts. 
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Appendix A  

U.S. Army Corps of Engineers USACE Engineering Circular No. 1165-2-216 

 


















































































































































